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2. 3AKOHOJATEJIbCTBO HIBEIIUU Ob APBUTPAKE

B niepBoii yactu HacTosIIEH KHUTH OBLT TaH OO HCTOPUYECKHUI SKCKYPC B CTAHOBIICHUE U
pa3BuTHE apOUTpakHOro 3akoHonaTenbeTBa IlIBeruu. OTMeuanock, YTO 3aKOHOJATENIBCTBO 00
apOuTpake HauMHaeT (OPMHPOBATHCA B CPEIHEBEKOBBIX KOJAEKCAaX INBEIACKHMX TOPOJOB H
NPOBUHIIMN, KOTOPbIE B JaJbHEUIIIEM YaCTUYHO HAIILIM CBOE 3aKPEIICHHE B IIEHTPATM30BAHHOM
3akoHonarenscTBe llIBeackoro KoposecTBa, u, HakoHer, B Hadase XX B. ObUITM TPHHSTHI
CHelMalIbHbIE 3aKOHBI, PETJIAMEHTUPYIOLIUE pa3pelIeHne CIOPOB B apOUTpaxke.

B XXI cronerue llIBenus Bouwia ¢ HOBbIM 3akoHOM «O0 apOutpaxe» 1999 r., koTopsiit
BOOpas B ce0st HOBEUIIINE TEHACHIIUN apOUTPAsKHOTO pa3pelieHHs CIIOPOB U MO Cel IEHb OCTaeTCs

00pa3IoM MPOrpecCHBHOTO M COBPEMEHHOTO 3aKOHOIATEIILHOTO aKTa B 3TOW 00JIacTH.

2.1. 3akoH 00 apouTpazke 1999 r.

B 1999 r. BcTynun B cuity 3aKOH, KOTOPBIi 3ameHun aeiictBoBasmue ¢ 1929 r. 3akons «O0
apoutpaxe»’ 1 «O6 HHOCTPAHHBIX APOMTPAKHBIX COTVIAIIEHUAX U pernenusx»Z. [lostomy B Tex
HOpMaTuBHBIX akTax llIBenuu, rae copepkanuch OTCHUIOYHBIE HOPMBI Ha apOMTPaKHbIE 3aKOHBI
1929 r., nmocine BCTyIJIEHUS B CUITy HOBOTO 3aKOHA CCBIJIKM aBTOMAaTHYECKH U3MEHEHBI HA HOBBIN
3akoH «O06 apbutpaxe» 1999 r. IIpuHATHIO HOBOTO 3aKOHA IPEALIECTBOBAIO OOCYXICHHE
3aKOHOITPOEKTA C IPUBJICYEHUEM IIUPOKOT0 KPyra 3aMHTEPECOBAHHBIX JIUI] U OpPraHU3aLui, B TOM
Yrciie MHOCTPAHHBIX IKCIEPTOB. Pe3ynbraToM 00CYKAEHUs cTana MOArNOTOBKA M BHeceHHe 12
HOsA0psa 1998 1. B Ilapmament 3akoHompoekra «O HOBOM 3akoHe 00 apOuTpaxke» ¢
KoMMeHTapusmMu®. Kak mpaBuiio, HOArOTOBUTEIbHBIE JOKYMEHTHI K 3aKOHOIPOEKTY SBISIOTCS
B)XHBIM HHCTPYMEHTOM, KOTOPBIA OOBIYHO MCIIONB3YETCS ISl TOIKOBAHHSI HOPM JICHCTBYIOIIETO
IITBEJICKOTO TIpaBa”.

[Tpu moaroroBke 3akona [IBeruu «O6 apouTpaxke» 1999 r., mpaBoBoit komuteT [lapmamenTa
oOpaTus BHUMaHHUE Ha TOT akT, uTo 1o cratuctuke B [lIBeruu exeroano nposoautcs ot 300 10
400 apOuTpaXHBIX pa30HPaTEIbCTB, YTO KOHEYHO K€ SABISACTCS HE3HAYUTEIBHBIM 110 CPAaBHEHHIO
C YHMCIOM KOMMEPUYECKUX CIOpOB, €KErOJHO PacCMaTpUBAEMbIX B TOCYAAPCTBEHHBIX CYy/aX.

Bwmecte ¢ TEM, OTMECTHIJI KOMI/ITCT, 9TO YHCJIO HE OTpaXa€T UCTUHHOI'O COCTOSAHUSA ACJI, TIOCKOJIBKY

pacnpocTpaHeHHe apOUTPaKHBIX OTOBOPOK B I'PaXKJaHCKO-TIPAaBOBBIX JOTOBOpaxX Upe3BBIYANHO

! Lag om skiljeman. SFS 1929:145.

2 Lag om utlandska skiljeavtal och skiljedomar. SFS 1929:147.

3 [ToaroroBuTensHEIE TOKyMeHTHI K 3akony Illseruu «O6 ap6utpaxe». Ny lag om skiljeforfarande. Regeringens
proposition 1998/99:35.

4 Holmbéack UIf, Wetter J. Gillis. Arbitration in Sweden. Stockholm Chamber of Commerce. Stockholm, 1977. P. 4.
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BeJHMKO. BBII0 0TMEUeHO, YTO apOUTpaKHBIE OTOBOPKH MOKHO HAWTH B KOHTPAKTaX Ha MOCTABKY
000pyIoBaHusl, KYTUTH-TIPOIaXKH [IEHHBIX OyMar, 00BbeKTOB OM3HECa; YaCTO OTOBOPKH COJIEPIKATCS
B TUIIOBBIX KOHTpakTaX. [IoMMMO 3TOro, B COBPEMEHHOM IMHAMHYHOM MHUpE, B YCIOBHSX
BBICOKOT'O YpOBHSI Pa3BUTHUS TEICKOMMYHHKAIMH M B3aUMOJIEHCTBUS B oO0IIecTBe, Tpedyercs
cooOpa3Hblii MeXaHU3M ObICTpOro U 3(PGEKTUBHOTO pa3pelieHusi CIOpOB, OCOOEHHO B
MexnyHapomaHo  cdepe. Takum  MeXxaHM3MOM, HECOMHEHHO, SIBISETCS — apOUTpak.
HeobxoaumMocTh OOHOBJICHHSI 3aKOHOJATENBCTBA 00 apOuTpaxke ObLTa MpefonpesercHa B TOM
YHICIIe ¥ THMH 00BEKTHBHBIMU H3MEHEHHAMH B 00mecTe”.

B 3akoHONpoeKkTe HaNUIM 3aKpeIlICHHEe OCHOBOIOJATAIOIINE MPHUHIUIBI apOuTpaxa —
ABTOHOMHSI BOJH CTOPOH, PaBEHCTBO CTOPOH H COCTS3aTeNbHOCTh Ipoliecca, ObUIn
ypEeryaupoBaHbl BOMPOCHl HA3HAYEHHSI U OTBOJA apOUTPOB, CYACOHOTO COACUCTBUS apOUTPaAXKY,
MOJIHOMOYMI aneJuUILIMOHHBIX CYJ0B Ha PpAacCMOTPEHHE BOIPOCOB OTMEHBI apOUTPa’kKHBIX
pemeHuit. buto Taxke MpeIokeHo JTUIINUTE CyIeOHBIX UCTIOTHUTENIEH TOTHOMOYHH 00paIiaTses
B Cy/I, B ClIydae €CJIM €CTh OCHOBAHUS T0JIaraTh, 4TO pelieHne apOuTpaka HeIeCTBUTEIHHO.

3akoHOAATENh MOCYUTAII, YTO B 3aKOH CJIEyET BKIIOUUTH MOJIOKEHUS, IPUMEHUMBIE KaK K
BHYTPEHHEMY, TaK U K MEXIyHapOJIHOMY apOUTpaxXy, BBULy TOTO YTO CTAHOBUTCS BCE CIIOKHEE
OTJIMYHUTH BHYTPEHHUHN CIIOP OT MEXAYHAPOAHOTO. BBUIO perieHo 00beIMHUTH B OJTHOM aKTe KaK
o0mIre TOJIOKEeHUs 00 apOUTPaKHOM MPOIECCe, TaK U HOPMBI O MPU3HAHUU U HCIIOJHEHUU
MHOCTPAHHBIX apOUTPAKHBIX PEIICHUN.

Hecmotps Ha To 0o6cTosTenbcTBO, uTo LlIBenus npuHrMana akTHBHOE ydacTHe B pa3paboTKe
Tunosoro 3axkona KOHCUTPAJI «O BHemHeToproBoM apoutpaxe» (1985), 6110 penieHo oToiTu
OT CTPYKTyphl THIOBOTO 3aKOHA U MPU Pa3padOTKEe CBOETO BHYTPEHHEro apOUTPaKHOTO aKTa
PYKOBOJCTBOBATHCS coKUBIIUMUCS B [LIBerin nctopudecKuMu TpaaunusMu B 3Toi cdepe. Tak
Ke, BIpoueM, Kak W 3akoHbl bensrum (1985), Hunmepnanmos (1986), Ilseiinapuu (1987) u
Ncnanum (1988), 3axon llIBennu He sBisieTcs perumkoit Tunosoro 3akona KOHCUTPAJL, ognako
B HEM 3aWMCTBOBaHBl OCHOBHBIC KOHIICTIIMM W MPHUHIHUIIBI MEXIYHAPOJIHOTO apOHWTpaxa,
3aJI0’KeHHbIe B TUTIOBOM 3aKOHE. «P50 UHOCMPAaHHbIX apOumpaicHbix 9KCNepmos Hacmauaiu Ha
mom, umobwl 3aKkon Ovla Kaxk mModcHo bouaee noxoxc Ha Tunosou 3axon FOHCUTPAJI, ocobenno
MexncoyHapooHas yacme 3akona. Qouaxo, xoms Tunoeoui 3axon FOHCUTPAJI u ne sensemcs
MOOenblo, KOMOpas Jedcum 6 OCHOGe 3AKOHONPOEeKmMd, €20 NOJNONCEHUs YUmeHbl 6

coomeemcmeyrmux CEKyuiax 3CZKOHCZ», — OBOPHUTCA B 3aKOHOHpOGKT€6.

5 TlomroroBuTensHble NOKyMeHTH K 3akony Ileemum «O06 apbutpaxe». 4.1.4 Ny lag om skiljeforfarande.
Regeringens proposition 1998/99:35. 12.11.1998. P. 35.
® TloarorosurenbHble MO0KyMeHTHl K 3akony IlIsemuu «O6 apbutpaxe». 4.1.4 Ny lag om skiljeforfarande.
Regeringens proposition 1998/99:35. 12.11.1998. P. 44.
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3akoH [lIBennu «O6 apOuTpaxe» COCTOUT U3 CIAECTYIOIUX TJIaB:
- ApbOutpaxnoe coriamenue (ct. 1-6);
- Apb6uTtpsr (ct. 7-18);
- Apbutpaxnoe pazdoupareascTBo (ct. 19-26);
— ApOutpaxnoe pemeHue (ct. 27-32);
- HeneiictBuTenpbHOCTS 1 OTMEHA apOuTpakHoro pemeHus (ct. 33—-36);
— ApOutpaxnsie pacxosl (cT. 37-42);
- [MoacyaHOCTh U CpOKH JaBHOCTH (CT. 43—-45);
- MexayHapoausiii apoutpax (ct. 46-51);
- [Ipu3sHanne u TpHUBEACHHE B UCHOJHEHHE MEXAYHAPOAHBIX apOUTPaKHBIX

pemenwii (ct. 52-60).

CrpykTypa NaHHOW KHUTHM TaKOBa, YTO OOJIBIIMHCTBO HOpPM 3akoHa OyayT MOIpOOHO
paccMOTpeHBl B CHEIUATM3MPOBAHHBIX TIJIaBaX, IIOCBAIICHHBIX pa3IMYHBIM  acleKTaM
apbutpaxHoro pazouparenbctBa. [loaToMy B 3TOM TjaBe Mbl OTPAaHHYHUMCS JIMIIb OOIIHUM
OTNMCAaHWEM HOPMATHUBHON TIPaBOBOW 0a3bl, PEryIUPYIOMICH BOMPOCHI MEXIYHAPOIHOTO
apOutpaxxa. B nomonHeHue K 3TOMY Ui WMJUIIOCTPALMU LIBEICKOH MpPaBONPUMEHUTEIBHOM
NPaKTUKU B KKIOM U3 CHIEIMAIbHBIX TJ1aB OyAeT moApoOHO HcceioBaHa cyaeOHas MpaKkTHKa Mo

MIPUMEHEHUIO KOHKPETHBIX cTaTel 3aKOHA M MHBIX HOPMATHBHBIX MPaBOBbIX akTOB llIBenuu.

2.2. IIpoueccyanabHblii koaexce HIBenuun
poneccyanbublii koaexc lIBeruu 6611 mpuHAT B 1942 1. 1 Berymun B cuny B 1948 r.” Koneke
COCTOMUT U3 CEMH YaCTEH:
- Opranuzanus cyz10B;
- OO0ue monokeHust o mporecce (TpakJaHCKHe Jesla, YroJOBHBIE Jena, o0Iue
MOJIOKEHUSA);
- Jloka3aTenbCTBa;

- [IpoueccyanpHble paBUila HUKECTOSALIUX CYAOB (Tpa’kJaHCKUE JIENA, YTOJIOBHbIE

— [Ipoueccyanbhbie npaBuiia aneuIILIMOHHON UHCTAHIIUY;
- [IponeccyanbHble MpaBuia BBICIIECH HHCTAHIINH;

— CrenuanbHbIe CPeACTBA CyICOHOM 3aITUTHI.

" Rattegangsbalk SFS 1942:740.
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[TockonbKy mpolrecc B TOCYJAapCTBEHHBIX Cylax HE SBISIETCS NPEAMETOM HACTOSIIETO
UCCIICIOBaHMs, MBI JIMIIb OTMETHM, YTO HEKOTOphIe MosiokeHus IIporeccyanbHOro kojaekca
MMEIOT PSIMOE OTHOILICHKE K apOuTpaxy. B mepByto odepes 3T0 BONMPOCH KOMIETEHIINU CY/IOB
pasHBIX WHCTAHIWH, MpoIeaypa HUCTpeOOBaHUS CYHEOHBIX OOECHEUUTENBHBIX MeEp, a TaKxkKe
BOIIPOCHI UCTPEOOBAHNUS OKA3aTEIbCTB, IPHUHYIAUTEILHOTO JIONPOCA CBUAETENEH U HEKOTOpPbIE
npyrue. B mocneayronux riaBax Mbl HEOJHOKpPATHO OyaeM oOpaiiatbesi K OTAEIbHBIM HOpMaM
[IponieccyansHoro koxaekca IlIBenmwm, ¢ TemM dYTOOBI TOKa3aTh MPOIECC B3aUMOJACHCTBUS
TOCYAapCTBEHHBIX cynoB llIBenmy n MeXayHapoOaHOTO KOMMEpUECKOoro apouTpaxa. B xauectse
HEOOJIBIIIOr0  OTCTYIUIEHUS 3amMeTuM, uro cyael llIBennnm W3BeCTHBI CBOEH  Mpo-
apOuTpabeTbHOCTHIO, YTO, HECOMHEHHO, CO3/1aeT OIaronpUaATHYIO cpey A QYHKIIMOHUPOBAHUS
apOuTpaka Kak MeToJa pa3peuieHus] KOMMEPYECKMX ¥  HMHBECTHIHMOHHBIX  CIIOPOB.
[IpumeuarensHO, 9YTO HEKOTOPBIE OTCTaBHBIE CyIbH BepxoBHoro cyna llIBennn yacTo BEICTYAIOT
B KayecTBe apOUTPOB B MEKIYHAPOAHBIX pa3duparenbcTBax Kak Ha Tepputopun LlIBennu, Tak u

3a ee mpeIeIaMu.

2.3. Kogekc uCnoJIHUTEJILHOT0 MPOU3BOICTBA
Jlpyrum BaKHBIM HOPMaTUBHBIM aKTOM siBiisieTcst Kosieke 00 HCoTHUTEIbHOM POU3BOJICTBE,
BCTYNUBIIMK B cuiy 1 sHBapst 1982 1. M yCTaHaBIMBAIOIIMN MOJTHOMOYUS CIIYKOBI CyI€OHBIX
ucnionuuTeneit®. B wactHoctn, B Kojekce perysupyioTcsi BOMPOCH MCIONHEHHS CyAeOHBIX
peILIeHH, BONPOCHl HUCHOIHEHUS NPUKA30B MO OOECHEUUTEIbHBIM MEpaM, BONPOCHI OLEHKH
aKTHUBOB, Ha KOTOpble OOpalaercs B3bICKAHUE MO CyJeOHOMY PpEIICHHIO, U WHBIC aCIEKThI

HCIIOJIHUTCIILHOTO IMTPOU3BOCTBA.

2.4. Hero-Mopkckas konBenmus 1958 r.

[IIBeuus sBASIETCS yYaCTHULICH HLIO-ﬁOpKCKOﬁ KOHBEHIIMHU «O MpU3HAHUU U TIPUBEICHUU B
UCIIOJIHEHUE MHOCTPAHHBIX apOUTpaxkHBIX pemeHuit» 1958 r. (namee — KonBeHuus), KoTopas
co3/1aJia COBEPIICHHO HOBBII MEXaHHU3M MPHU3HAHKS U UCIIOIHEHUS MHOCTPAHHBIX apOUTPaKHBIX
pemenuii. KonBennus Oputa patudunuponana [lIsernueii 28 saBapst 1972 1., B pe3ynbTaTe 4yero B
3akoH «O0 WHOCTPAHHBIX APOUTPAXKHBIX COTJIAIICHUSIX W pemeHusx» 1929 r. Obuin BHECEHBI
COOTBETCTBYIOIIINE N3MEHEHUs U qononHeHus. KorBeHmus Obuia patuduiupoana [lIsemnueit 6e3
KaKuX-Tu00 W3BATHH H OrOoBOPOK. 3alokeHHble B KOHBEHIIMU MOJENH apOUTPaKHOTO

COorJIalliICHUs U IMpouecca Npru3HaHud U NPUBCACHNA B UCIIOJTHCHUEC NHOCTPAHHBIX ap6I/ITpa)KHI)IX

8 Utsokningsbalk SFS 1981:774.
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pelIeHnii HaluM cBoe 3akperyieHue u B 3akoHe «O0 apOutpaxe» 1999 r., m B apyrux
HOPMATHBHBIX aKTaXx.
Heobxomumo otmeTutsh, uto IlIBenus He siBisieTcst yuactHuie EBponelickoii koHBeHITUU «O

BHEIITHETOPTOBOM apOuTpaxe», moanucanHoi B XKenese 21 anpens 1961 r.

2.5. CornameHus o 3a1UTe HHBECTHIMH

[lIBeuns sBisieTcss ydacTHULEW BammHITOHCKONW KOHBEHIMU «O MOpSAKE pa3penieHus
MHBECTUIIMOHHBIX CIIOPOB MEXAY TOCYJapCTBaMM M HMHOCTPaHHBIMU JHIaMu» 1965 T.
Bamunarronckas Konsennust Becrynuna B cuny s Lleenuu 28 saBaps 1967 r. Patudukanus
Obu1a ocyiecTBiieHa B popme 3akoHa «O MpU3HAHUU U MCTIOJIHEHUH apOUTPaKHBIX PELICHUN U3
MEXXIYHApOJHBIX MHBECTULMOHHBIX CIIOPOB», YTO NOB30JIAET IPHU3HABATh U IPUBOAUTH TaKHE
pelllenus B CTIONHeHHe Ha Tepputopuu IlIsenuu®,

[IIBenns Takxe siBasieTcs yuactHuuel JloroBopa k Dueprernueckoit xaptuu 1994 r. Jlorosop
BeTynui 11 [IBeruu B cuity 16 anpens 1998 r. JloroBop k DHepreTHYECKOM XapTUH MPECIIEAYET
HECKOJIBKO YCTAaBHBIX II€JIeH, TAaKUX KakK: a) 3alllMTa MHBECTHLIMHA HAa OCHOBE PACHPOCTPAHEHHUs
HallMOHAJIBHOTO PEeXHMa WIM pPeXHMa HanOOJbIIEro OJIarONpUATCTBOBAHUS M 3allUTa OT
OCHOBHBIX HEKOMMEPUYECKHMX pHCKOB; 0) HEIMCKPUMHHALMOHHBIE YCJIOBUS TOPTOBIU
HHEPreTUUYECKUMHU MaTepHallaMH, IPOJYKTaMHU U CBA3aHHBIM C SHEPTreTHKOW 000pyIOBaHHEM Ha
ocHoBe mpaBwi BTO m cBoOoma TpaH3WTa SHEPTUM IO TPYOONPOBOJAM, IJIEKTPOCETSIM H C
UCIIOJIb30BAHUEM UHBIX CPEJCTB TPAHCIOPTUPOBKH; B) pa3pellieHHe CIIOPOB MEX 1Y HHBECTOPAMHU
Y IIPUHHAMAIOLIMMU TOCYJapCTBAMHU.

ITomumo atoro, IlIBenus sABaseTCS CTOPOHOW MHOTOYMCIICHHBIX ABYCTOPOHHUX COIIAILICHUI
0 MOOIIPEHUH U 3alIUTe HHBECTUIMH, CpeIu KOTOPBIX cornamenus ¢ Pecriy6nukoit benapycs?,

Kazaxcranom®, Keipreicranom®?, Jlarteueit®®, JIutsoii'®, Poccumiickoit ®eneparmeii®,

V36ekucranom® u dcronneiil’.

Bosbliast 4acTh U3 3aKIIIOYEHHBIX JBYCTOPOHHUX COIVIAIIEHUH
COJICPKHUT OTOBOPKY Ha apOutpax mo Apourpaxnomy pernamenty FOHCUTPAII 1976 r., a B
cilyyae, eciii 00e CTOPOHBI SIBJISIIOTCS y4acTHUIIAMU BammHrroHckoil konBeHmu «O mopsiike

pa3penieHns UHBECTUIIMOHHBIX CIIOPOB MEXAY rOCYAapCTBAMU U MHOCTPAHHBIMHU JHIIaMU» 1965

® Lag om erkannande och verkstallighet av skiljedomar i vissa internationella investeringstvister. SFS 1966:735.
10 Cornamenue mexny Benapyceio 1 Koponescrsom Ilsenus, noanucano 10 nexabps 1994 r.

Y Cornamenue mexny Kazaxcranom u Koponescrsom IlIBemus, moanucano 25 oktaops 2004 T.

12 Cornamenue mexny Keiprescranom u Koponesctsom Ilserust, moamnucano 8 mapra 2002 r.

13 Cornamenue mexny Jlarsueii u Koponesctsom IlIBenus, moanucano 10 mapta 1992 1.

14 Cornamenue mesxny Jlutpoit u Koponesctsom IIBenus, moanucano 17 mapra 1992 T.

15 Cornamenue mexmy Poccuiickoit ®enepanueii u Koponesctsom Ilsenus, mognucano 19 anpens 1995 r.

18 Cornamenue mexy V3oexknucranom u Koposescteom Illsenus, nognucano 17 mas 2001 .

17 Cornamenue mexy Dcronueii u Koponesctom IlIBenus, noamucano 31 mapra 1992 r.
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r., — Ha MIVYHUC. Orosopka Ha MIYHUC conepx utrcsi B COrJAIIEHUsX CO BCEMHU
NIEPEUYUCICHHBIMU TOCYJapCTBaMH, 3a HUCKIIOYEHHEM cornameHuii ¢ Jlutsol u Pocculickon
®enepanueil. [lo MOHATHBIM NPUYMHAM HU OJIHO W3 COTJIAIICHUM HE COJIEPKUT OTCHUIKU K

Apoutpaxxaomy uHcTUTYTY TIIC.
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