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' Accoumnaums y4acTHUKOB MO COAENCTBUIO B

Cynps Bepxosroro Cyna Poccun

H.B. ITaBnosa

Hemo Ne A40-188599/2014

VBaxkaemas Haranes BnagumuposHa!

Ha paccmotpenue OxoHomuyeckoi kosuteruu Bepxosaoro cyna («Cym») nepemano neno Ne A40-
188599/2014. 13 cyneOHBIX aKTOB MO ey CIeIyeT, 4To npeaMeToM paccMoTperus Cyna MOKeT CTaTh
BOIpoc 00 apOWUTpabenbHOCTH CHOPOB C YYacTHEM ITyONMYHBIX OOpa3OBaHMM, a TaKXKe CIIOPOB,
BO3MOJKHO CBSI3aHHBIX C OTIOCPEJOBaHHBIM UCIIOIb30BaHUEM OIOPKETHBIX CPEIICTB.

MEsI moHMMaeM, 9TO BOIIPOCH! IpaBa, TaKHME KaK TOJKOBAHWE M MPUMEHEHHE 3aKOHONATEILCTBA O
TPEeTeHCKUX Cymax M apOuTpake B KOHKPETHOM Jene, Oe3yCHOBHO OTHOCATCA K HCKIIOYMTENHHOMN
komnereHuu Cyna.

Ienplo HacCTOAIIErO IHCHMa SBIISIETCS IPENOCTABJICHUE CYAY IOMOJNHHUTENBHOM WHGMOPMAIHH,
KOTOpast MOXEeT OBITh IOJE3HOW I NOHMMaHHS MEXIYHAPOAHBIX IMOOXOIOB VIS pPa3pelleHUs
AHAJIOTHUYHBIX BOIIPOCOB, M KOTOPYIO Cyl MOXKET OLIEHUTH [0 COOCTBEHHOMY YCMOTPEHHIO.

Msl HageeMcsl, YTO MpHJIaraéMblii K HACTOSIIEMY NMHUCBMY 0030p 3aKOHOAATEIbCTBA M CyHeOHOM
NpPaKTHKM psAfa HMHOCTpaHHBIX rocynapctB (AHrmuu u Yoamsca, CIIA, ®Ounnaaauu, Ppanuua u
Illsenmu), cBs3aHHBIA ¢ apOUTPabENBPHOCTRIO CHOPOB C Y4YacTHEM IIyOJIWYHBIX CYOBEKTOB U
BO3MOJKHBIM OIIOCPEOBaHHBIM HCIIOJIb30BaHUEM OIODKETHBIX CPEICTB, MOXKET OBITh moJie3eH Cyiy.

O06 ApOuTpakHoii Acconuanuu

Accommanys y4aCTHMKOB IIO COINCHCTBHIO B pa3BUTHH TPETEUCKOro pasbupaTenbCTBa
(«ApOuTpaskaas Accommanusi») O6buta co3nana B 2013 roay u B HacTosiiee BpeMs HacuuThiBaeT 100
YIIEHOB: POCCHMCKMX M HHOCTPaHHBIX IOpUAMYECKHX (GUpM, TMpeacTaBUTeNe HayKd M

YJaCTHOMNPAKTUKYIOIIHUX FOPUCTOB.

Henamu  nesrensHOCTH  ApOHTpaKHOM  AccoLMaliy  SBISIETCS  COHCHCTBHE  Pa3BHTHIO



MEXIyHApOAHOTO apOHWTpaka H  TpeTelcKoro pasbuparenscTBa B Poccuu, TOBBIICHHE
npuBJeKaTeabHOCTH Poccum kak Mecta apoutpaxka. bonee nompobnas undopmanus o6 Accormanuu
COIEPIKHTCS Ha caiite www.arbitrations.ru.

OTCYTCTBHC KOHq)JIHKTa HHTEpEeCOoB

Hu ApGurpaxknas Acconmanys, HU IOPUCTHI, yYacTBOBABIIME B MOATOTOBKE HACTOSILEIO IHChMa
¥ IpugaraeMoro o63opa, He MMEIOT KaKOH-THOO 3aMHTEPECOBAaHHOCTH B HCXONE PacCMaTpPHBAEMOTrO
Cynom pena. B yacTHOCTH, KaXKIBIi U3 IOPUCTOB, YYaCTBOBABLIMX B €I0 NOATOTOBKE, TOATBEPIIIL, YTO
HH OH, HH IOpHIUYecKas ¢pupMa, ¢ KOTOpOH OH CBs3aH, HE MPEACTABISIET U He MPeICTaBIIsIa CIOPSIIKIe
cTopoHel B Aene. HacTosmee mucpMo NMOATOTOBIEHO MO COOCTBEHHOM HHHUIMATHBE ApOUTpaKHOM
Accouyanyu. Hu cTOpOHBI fena, HM HMX NPEICTaBUTENM HE OOpalatuch MO 3TOMY BOIPOCY K
ApOutpaxHoi Accoumaiuy, ¥ ApOutpaxkHas AccoLallis He BCTyMalla HH B KaKWe KOHTaKTBI CO
CTOpPOHAMH Jeja WIM HX TMpPEACTAaBUTENIMH B CBS3U C NOATOTOBKON HACTOSIIETO IHChMAa M
MIPIIOKEHHUEM K HEMY.

Bo3zmoxnOoe 3HAYEHHE 3aKOHOJATEJIbCTBA H NPAKTHKH HHOCTPAHHBIX I'OCYXapCcTB

ApbGutpaxkHas AccolManys IIOCYHTala HEOOXONMMBIM IPUBECTH HH(POPMALMIO MO IPAKTHKE
WHOCTPaHHBIX CYIOB M HMHOCTPAaHHOMY 3aKOHONATENbCTBY IO clenmyromeil mpudmHe Poccuiickas
Qepepanys  [OCIENOBATeNIbHO  MPOBOAMT  IOJNHUTHKY,  HANpaBI€HHYD  Ha  IOBBIIICHHE
npuBJieKaTeabHOCTH Poccuu kak Mecta apburpaxka. [IpumepoM peanuzauuu 3TOM MMOJHTHKH ABISETCS
nposeleHHas pedopma 3akoHOAaTeNnscTBa 00 apburpaxke. IlockonbKy cyneOHas MpPaKTHKA HMEET
BOXHOE 3HAYECHHWE IIPU OLEHKE CTOPOHAMM IIPUBIIEKATEIBHOCTH TOM WIM WHOW ropucmukuuu, Cyn
MOXKET NPHMHATH BO BHMMAaHHE NPU Pa3peIleHWH JAHHOTO JeNia MPaKTHKY IO CXOXKHM [ejlaM CTpaH,
SBJIAIOLIMXCS IPU3HAHHBIMU LIGHTPaMH apOUTpaxa.

O0630p 3aKx0HOATENHCTBA U CYAe0HOMH NPAKTHKH

B npuoxxenuu k maceMy NMpUBENEH KPATKHH aHAIM3 3aKOHONATENTbCTBA U CYHeOHOM MPAKTHKH 10
YKa3aHHBIM BBIIIIE BOTIPOCOB.

BrIGOp KOHKpETHBIX CTpaH OOBACHACTCS TEM, YTO HAa HMX TEPPUTOPHH HAXOIATCA BELYIIME
apOMTpaXXHBIe LEHTPHl M IPOBOMASTCS aIMHUHHCTPUPYEMble UMH apOuTpaku: Anrnus (JIOHmOHCKMA
MexayHaponsbii Tpetedickui cyn (LCIA)), CIIA (MexayHapOHBIH LIEHTP O pa3peleHuiO CIIOpPOB
(ICDR)), ®panums (ApburpaxHsiii ¢y MexayHapoaHoM Toproeoii najarsr), [lsewus (ApOuTpaxHbIii
unctuTyT Crokronemckodi Topropo# Ilamater SCC Arbitration Institute). K coxanenuto, ¢ yderom
OrPaHHYEHHOI0 BPEMEHH Ha IOATOTOBKY HACTOSIIEro 0030pa MBI HE CMOIJIH OTpPa3MTh B HEM
3aKOHOJATEIbCTBO U MPAKTHKY OPYTHX CTPaH.

B npuBeeHHOM JOKYMEHTE MMEIOTCS TONBKO CCHUIKM Ha MHOCTPAHHBIE UCTOYHUKH, KOTOPHIE, C
Y4€TOM OrpaHWYE€HHOIO0 BPEMEHH Ha IIOJArOTOBKY HACTOSIIErO MUChMa M 0030pa, Mbl HE HMENH
BO3MOXKHOCTH TIEPEBECTH Ha PYCCKHMH A3bIK. B crily 3Toro oHu He mpunararores k 063opy. Bmecre ¢
TEeM, B Clly4yae Hajlu4uusd K HMM HMHTEpeca, Mbl FOTOBHI MpPEICTABHTL JAHHLIE MCTOYHMKM Ha A3BIKE
OpUrMHala WIH B HEO(DUIMATbHOM IEPeBONe Ha AHIIMHWCKUN A3bIK, €CIIM TAKOW MEpeBOd OBLI
OIyOJIMKOBaH.

B ciryuae Heo6xonuMocTu MbI GyneM pajibl OTBETHTH Ha Jio0bie Bornpocs! Cy/ia WM TpeacTaBUTh



JOIIOJIHUTEJIbHBIE MaTepHUajlbl WA ITOICHCHHA.

ITpunosxenue - O030p 3aKOHOATENIBCTBA U cyne6HOM NpaKTUKK OTAeNbHbIX cTpaH (11 JICTOB).

C yBaXeHHEM,
Poman Onerosud 36IKOB

I'enepampabiii Cexperaphb
Apbutpaxsoil Acconnanuu
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O0630p 3axoHOAaTEILCTBA U cy1e6HOH NPAKTHKHA OTALIBHBIX TOCYAAPCTB

B Hacrosmem o030pe aHaTM3MPYIOTCS 3aKOHOMATENHCTBA U cydeOHas TpakTHKa
OTHENBHBIX TOCYHZapcTB II0 BoIpocy 00 apOuTpaldenbHOCTH CHOPOB, YYaCTHUKaMU
KOTODBIX SIBJIAIOTCS CyOBEKTHl NyOIWMYHOTO IpaBa, a TaKXe CIOPOB, CBI3aHHBIX C

HCIIOIB30BAHMEM YO IHUHOro (OI0KETHOTO) QUHAHCHPOBAHUS.

B o630pe paccMaTpuBaiOTCs 3aKOHONATEIBCTBO U CyneOHas IPAKTHKA AHIIMA U Y 37bca
(maparpadsr 4-11), Coenmuennsix llltator Amepuxu (maparpadsr 12-16), Ouniagaamu

(maparpadsr 17-19), ©panmmu (maparpader 20 - 37) u Hseruu (maparpadsr 38-40).

Ilpusenennsli 0030p mOKa3bIBACT, UTO IpakTHKa OOJBINMHCTBA CTPaH HE MPH3HAET
HeapOUTpaOeIbHBIME JIOTOBOPHBIE CIIOPBI, CTOPOHOM KOTOPBIX SIBISETCS MyOIMYHBIA
cyOBeKT. HackoIpKo HaM U3BECTHO, C YUSTOM IIPOBE/ICHHOTO aHAIN3a 3aKOHOJATEILCTRA
X IIpaKTAKM, HH ONHO U3  pacCMaTpUBacMbIX TIOCYJapCcTB HE  IIPU3HAET
HeapOMTpabenbHBIM  JHOTOBODHBIE CIOPBI, KOTOPbIE OMOCPEHOBAHHO CBS3aHBI C
HCIIOIB30BaHUEM OIOIKETHBIX cpencTe. Haubomee M3BECTHBIM MPHMEPOM TOCYAapcTBa,
OTPaHUYMBAIOLIETO apOUTPabenbHOCTh CIIOPOB € yUaCTHEM IYONHYHOTO CYOBEKTa,
apngercs @Opanuuu. Opnako Bo @pannuwm, 1o obmeMy NpaBwiIy, Ha pacCMOTpEHUE
BHYTPEHHErO apOMTpaXia HE MOIYT ObITh IEPEeNaHBl TONBKO CIIOPHl C Y4acTHUEM
nyOnuYHEIX 00pa30BaHUM ¥ YUPEKICHHH, a TAKXKe CBI3aHHBIE C IYOIHYHBIM MOPIIKOM,
9T0 IpAMO YCTaHOBIEHO ['paxmaHckuMm XozexcoM. [Ipw 3TOM INPUMEHHTEILHO K
MEXIYHapOJHOMY KOMMEpUECKOMY apOuTpaky IOJDKHA YUUTHIBATHLCS, B Cy4ae eciu
OHa mpuMeHnMa, EBponelickas KOHBEHIMS O BHEIIHETOPTOBOM apOuTpake (CTOPOHOMN
KOTOpOH sBusgerca u Poccuiickas Depepanus), Aomyckamouas Iepenady B apOuTpax

CIIOPOB € yYacTheM NyOIMYHBIX CYOBEKTOB.

Agring u Y3asc

4,

n

Obulee mpaBWIO O BO3MOMKHOCTH IIEpefauyd CIOPOB B apOUTPaXk 3aKpelieHo B
anrnouiickom 3axkoHe 00 apbutpaxe 1996 1. (mamee “3akon 06 apburtpaxe”). B
COOTBETCTBUY C JaHHBIM IIPUHLUINOM CBOOOIA CTOPOH B BRIOOpE CPEACTB pa3pelicHHs
CIIOPOB MOMET OBITH OIPaHHYEHa TOJBKO B TOM Mepe, B KOTOPOH 3T0 HEOOXOIUMO Iid

3aIUTEL MyOnuYHOTo HHTepeca (cTates 1(b) 3akona 06 apbutpaxe).

OnnuM W3 Takux OTpaHHYECHHI SBISIOTCS NPaBWiIa O HeapOUTPabEeNLHOCTH CIIOPOB, TO

€CTe O | «BOIIpOCaxX, KOTOpBIE HE MOIVYT OBITH TPpEAMCTOM ap6{/ITpa7KHOFO



pasbupartenscTBa» — qaHHas GOPMYITHPOBKA UCIIONB3YETCs, B YacTHOCTH, B Crarse 81(1)
3akona 00 apbuTpaxke, MpeAycMaTpHBAIONIEH COXpaHEHWE NPaBWi OOWIEro Ipasa o
neapburpabensHocty, U Crartee 103(3), ykaswBarouieli Ha HeapOuTpabenBHOCTE B
Ka4yeCTBE OJHOIO U3 OCHOBAaHUH [UId OTKA3a B IPU3HAHUY WIH IIPUBEICHUY B UCTIOHEHNE
MHOCTPAHHBIX apOUTPaKHBIX pelneHuil B cootseTcTBUU ¢ Hpio-opkckol KoHBeHIuEH

1958 r.

B coorBeTcTBHM ¢ 3THM apOUTPaXHOE COrMIALICHUE, NPENyCMATPUBAIOIIEE OTHECEHUE
HeapOuTpabeIpHOro CIopa B apOUTpaK, sSBISETCS HEMCIOMHAMBIM. [Ipy oToM 3akoH 06
apOuTpake HE CONEPKUT ONPEICTCHUs WIH KPUTEPUEB, KOTOPHIMH OIDKEH
PYKOBOJCTBOBATBCS CyZ, OTHOCS TE JI WUHBIE BONPOCHI K KATETOPHH apOUTpabersHEIX

uiy HeapOuTpabenbHBIX, PABHO KaK U IIPUMEPOB TaKUX BOIPOCOB.

CrenoparensHo, aHTTIMHCKYE CYIBI O0NIATAIOT ONPEIeeHHON CBOGOI0N yCMOTPEH s IIPH
paspemrenrun Bompoca 06 apOuTpadenbHOCTH CIOPOB. | TaBHEIM MPUHIHAIIOM, KOTOPHIM
IpYU 3TOM PYKOBOJACTBYIOTCS AHTIIMMCKHE CYJBI, B IIEJIOM JCMOHCTPUDYIOUIME SIBHO

BBIPKEHHBIA IPO-apOUTPAKHBIH IOJIXO0, SBJISETCS IPUHIUT aBTOHOMUM BOJIK CTOPOH.

Benymnm npeneneHToM B 3TOH obnactu steasercs meno Fulham Football Club (1987)
Limited v Sir David Richards and The Football Association Premier League Limited
[2011] EWCA Civ 855. B mamnoM jene AmeUIIIMOHHBIA cyq Amriuu @ Yamsca,
COIJIAlIAsCh ¢ BO3MOYKHOCTHIO IIepeiaur B apOUTPaK UCKOB aKIIMOHEPOB 00 YILEMIIEHUT
UX npas (OpOTUB KOMIIAHMH, aKIHMOHEpaM¥ KOTODBIX OHH SBJISIFOTCS), VKasal Ha
crenyomue (pakTopel, KOTOphIE HEOOXOIMMO OLEHWTH IUIs DaspelleHus BOImpoca o0
apOuTpabenbHOCTH cropa:

a) IIpucyTCcTBYET 1M B CUTYAIlUU «MAKASL CMENeHb 20CYOapPCMEEHHO20 Y4ACUL U

nyonuuHo20 UnmMepeca, Komopas Oenaem HenpueMieMbiM paccmompenue [cropal
KaKUM-TUO0 UHBIM 1ymeM, Kpome Kax 6 Xxo0e ¢y0ebno20 npoyecca»; i

b) 3aTparuBaet U CrIOp IpaBa TPETHUX JIHII.

Ha mpaxkTuxe aHIImifcKue Cymbl HCIONB3YIOT NaHHBIE KPUTEPHM OTPAHMYMTEIHHO,
OTHOCS K HeapOMTpabenpHbIM KpaiHe Y3Kuil Kpyr CIIOpOB. Hanppﬁaep, CyZIBl OTHOCHT K
HeapOUTPabeNbHBIM CHENYIONINEe KaTerOPHH CIIOPOB, 3aTPAardBaroOIlfe MpaBa TPETHUX
muit (1) cropsl, CBA3aHHBIE C JUKBHAAIMEH IOPUAMYECKUX JHMIl ¥ GaHKPOTCTBOM; (2)
CIIOPBI, BO3ZHUKAIOIIME W3 COrJAIICHHHN, 3aKI0YacMbIX TpPW pa3BOAe CYNpPYyroB, M

PEeTYNMUPYIOMIUX  BOIPOCH BBILIATEL aIMMEHTOB; (3) CHOOpel W3  COIMAINEHHH,



10.

11.

HCKIIOYAOINX MK OTpadriIuBaOIINX JOCTYIL paﬁDTHHKa K Cyay IO TPpYAOBBIM CIIOpaM,

7 (4) ciope!I 0 Tiepenade TUTYNIA Ha HEBKIMOCTb.

B cootBeTcTBUY € 3THM TOT (PaKT, 9TO B CIIOPE MPUCYTCTBYET 3HAUUTEITHHBIH MyOTMIHBIH
3MEMEHT, HalpUMep, B CHTyallMM, KOTJa TPEeIMETOM CIopa SBISIOTCS OIOKETHBIE
CpenCTBa, caM 1o cebe He 03HadaeT ero HeapOWTpabenbHOCTh. AHAJIOTHIHEIM 00pa3oM,
CTaTyC CTOPOH TaKK€ HE BIUSET Ha OIEHKY apObutpabensHOCTH IpeMeTa Criopa MEeXIY

HHUMHU.

Criope!, BO3HHKAIOIIEE U3 JOTOBOPOB O IOCYNAPCTBEHHBIX 38KyIIKaX, HE IMOANAIAl0T HU
10 OJHO W3 HCKJIIOYEHHH U ABIAOTCS apOuTpabensHpMuU. Bosee TOro, MOXHO cenarth
BBIBOJ, YIO HA IIPakTHKE apOUTPaKHbIE OrOBOPKH BKIIIOYAIOTCS B JOTOBOPHI O
rOCYJapCTBEHHBIX 3aKylKaX, PeryjJupyeMble aHTJIMHCKUM TIPABOM, C YBEIHUMBArOUICHCS
4yacToTOH. TakK, BO3MOMXKHOCTb PACCMOTPEHMS CIIOPOB B apOHTpaKe NPeayCMaTPUBAIOT
coctasnennsle MuHECTEPCTBOM TOProBIu BenukobpuTanuy THITOBBIC YCIIOBYS TIOCTABKH
TOBApOB JUIS HYKI OpPraHOB WCIOJTHHUTENBHOM BIACTH M APYTHX IyOIHUHBIX
opraHu3auui, a TarKe HEKOTOpBIE CTAaHAApTHBHIE YCIOBUS JOTOBOPOB CTPOUTEIHHOTO

HOAPpsHa I TOCYRapCTBCHHBIX HYXI.

Coenunennsle lllTaTel AMepuxu

12.

B cynebmoii mpaxktuke CIIA wmeeT MeCTO IOAXOM, COTIACcHO KOTOPOMY 3alIlpeT Ha
paccMOTpEHME OTIENBHBIX THIOB CIIOPOB B apburtpaxke (NMpUIaHuss UM Xapakrepa
HeapOuTpabenpbHOCTH) JOJDKEH  CJIEA0BAaTh M3  HAMEPCHUS! 3aKOHOAATENs IIpd
YPEryIupOBaHuM OUpEAENEeHHBIX OOIIECTBEHHEIX OTHOUICHNUH, T.€. TIPU OTCYTCTBUHU SBHO
BLIDOKEHHOTO 3alpeTa Ha DPacCMOTPEHME Ccropa B apOuTpayke OH SBJSETCS BIOJIHE
apOutpabensHbM. Camo 1o cebe mannune MyOIMYHOTO 3JEMEHTA B CIOPE HE 03HaYaeT,
YTO TaKMe KaTerOpHM CIIOPOB SIBISIFOTCS HeapOHTpabenbHBIMU — B CyneOHOU MpakTuKu
CIIA uMeroTcs MEOTOYHCTICHHBIE TIPUMEPHI, KOT/a CBI3aHHbIE ¢ MyOIHIHEIM 3/IeMEHTOM
CIIOpHI (HAIpUMeEp, aHTHMOHOIIOJIBHBIE CIIOPBI; CIIOPHI, CBA3AHHBIE C PETYIMPOBAHHEM

) i P . - ~ i
PbBIHKA HCHHBIX OyMar u KHBIe) YCHICHIHO pacCMatTpHBarOTCA B apOuTpaxe .

. bonbuioe 3madeHue A1d NMOHHMaHUs Toro, kak cyasl B CIIIA oTHOCSTCS K BOIpPOCY

apOuTpabenpHOCTH, MMEET pasleicHue IPaBOBOH cucTeMbl Ha (eaepaibHOe IIPaBo u

' Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985); Scherk v. Alberto-Culver Co., 417 U.S. 506 (1974);

Rodriquez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477 (1989).



mpaBo mratos > . Cymbl CKIOHHBI onpenenaTs apOuTpabeNrHOCTs Ha (efepanbHOM
ypoBHE: (enepanbHOe 3aKOHOATENBCTBO MMEET NMPEHMYIIECTBEHHYIO HOPHIAYECKYIO
CHITY TIPY PEIICHHH BOIIPOCA O TOM, ABIACTCS JIU crop apdutpabensunM. Jaxe ecnu 1o
IIpaBy KOHKPETHOIO IOTaTa CIIOp He ABIieTCA apOuTpabenbHBIM, 3TO HE MPEISTCTBYET
€ro pacCMOTPCHUIO B apOUTpake, ecnu (elepalbHOe 3aKOHOATeIbCTBO MIPOTHBOPEUUT
3aKOHOJATENLCTBY WITATA U JOIYCKACT apbutpabensrocts cropa’. Hammune oGero
(cynebHoro) mpasa OpUBOIHT K TOMY, UTO TpaHuIlsl apbutpabensaocTa cropos B CIIIA
329aCTyI0 ONpPENENIOTCs IyTeM CyaeOHOTO TONKOBAaHUS 3aKOHOJATENBbHBIX AaKTOB,

. 4
KOTOPBIC MOTYT HE COJEPIKaTh YETKOTO NePeyHs HeapOuTpabe bHBIX CIOPOB .

14. Tlpu onpenenenun apOUTPadeNbHOCTH CIOPa CYABl 00S3aHE PYKOBOJCTBOBATECS LIEIAMH
Oenepansroro  apbutpaxksoro axta CIIA 1925 1. (cmcreMoo6pasyromero
HOPMaTHBHOTO MPaBOBOTO akTa B chepe apOuTpaxka) U €O "3A0POBEIM IMOAXOHOM”
OTHOCHTBCS K (enepanbHOM IOMHMTHKE, ONArCHpHUATCTBYIOWEH apburpaxy — T.e.
IPeNsITCTBAS s apOuTpabenbHOCTH CIOPa AOKHEL TONKOBATECS OTPAHUYUTENLHO U He

BPEAUTH apOUTPAKY B IEJIOM .

15. lannas mpo-apbutpaxHas (enepanbHas IONMTHKA NOIDKHA, TeM HE MeHee, OBITH
cooTHeceHa (cOayaHcupoBana) ¢ (enepatbHOM ITONUTHKON, CTaBsied BO IJaBY YIva
[IpaBO Ha pacCMOTPEHHUE CiOpa B rocyzapcTBeHHOM cyae. OmHaKo IOCHemHssS u3
Ha3BaHHBIX TIOJMTHK HE 3ampeliaeT paccMOTpeHue B apburpaxe TpeGOBaHNH,
OCHOBAaHHBIX Ha (PENEPANBHBIX IPABOBBIX aKTax (BO3MOIKHO, C BHICOKOM KOHIEHTpAIHeH
NyONWYHO-TIPABOBOTO  3JEMEHTa), eciu 970 (1) OXBaThiBaeTCS  apOUTPaKHBIM
cornamenvem u (2) Konrpece (demepansusiii opran 3axoxomarensHol Baactu CILIA)

"HE IPOJEMOHCTPHPOBAI SBHOTO HAMEPEHWs OIPAHWYMTL OTKa3 OT IpaBa Ha

? CBOEOGPa3HBIM TaKIKe SBIAETCS LIHPOKOE NMoHMMaHue apoutpadensHocty B CIIA, 4TO OXBATHIBAET [IOMMMO MPUBBIYHOIO
IJisl €BPOMEHCKUX MPABOIOPS/AKOB BOMPOCA O TOM, SBISETCS J¥ NOIYCTUMBIM DACCMOTPEHME KOHKPETHOTO THIA
criopos B apOuTpakke, Takxke AEHCTBUTENBHOCT W 00beM apOurpaxkHoro cornamenus (M. AT&T Techs., Inc. v.
Communications Workers, 475 U.S. 643 (1986); First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995). Cwm.
TAKXKE KPUTHKY IAHHOTO Moaxona, socnpuHsTtoro B Ilpoexre Tpersero csoaa mpasa CILIA mo meknyHapogHOMY
Kommepueckomy apdutpaxy (Restatement (Third) U.S. Law of International Commercial Arbitration): Gary Bom,
International Commercial Arbitration (Second Edition, Kluwer Law International), p- 954-955. WHO¥ OTIUYUTENBHOMN
ocodenHocteto mnpaBa CIIA sBuseTcs TO, YTO KaTeropus HeapOUTPaGesbHbIX "BHyTpeHHuX" cropos (Ge3
MEXIYHApPONHO-TIDABOBOTO  3JIEMEHTA) 3HAYWTENLHO UIMPE, YeM KaTeropus HeapOWTpabelbHBIX  CMIOPOB,
paccmMaTpuBaeMbIX B MEXIYHAPOJHOM KOoMMepueckom apdutpake. Cwm. Takxe Gary Born, International Commercial
Arbitration (Second Edition, Kluwer Law International), p. 956.

3 Southland Corp. v. Keating, 465 U.S. 1 (1984); Alison Brooke Overby, Arbitrability of Disputes under the Federal
Arbitration Act, 71 lowa L. Rev. 1137, 1142 (1986).

4 Gary Born, International Commercial Arbitration (Second Edition, Kluwer Law International), p. 963-964.
3 Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983).



paccMOTpeHMe WMCKa B TrocydapcTBeHHOM cyze” ° . Hamepenme 3aKkoHOaTeNs
OTIpeZIeNSeTCs MyTeM GYKBANTbHOTO, CHCTEMHOTO H HCTOPMYECKOTO TOMKOBAHHS , U CIIOP
curTaeTcs apOMTpadenbHEIM, oka KoHTpece SIBHO HE MpOASMOHCTPHPOBAT 0OpAaTHOIO
HaMepeHHs . BpeMs IOKasbIBAHHS HeapOHTPaGeIbHOCTH CIiopa JIIEXHUT Ha CTOpPOHE,
BO3paXKaloUIe IIPOTUB BO3MOXKHOCTH DPacCMOTPEHHS cropa B apbutpaxe, u
HeapOXTpabenpHOCTh HE MOXKET OBITh IPOCTO KOCBEHHO BHIBEJEHA H3 CXEMBI

g
3aKOHOLATCIBHOTO Der YHHPOBaHHS{).

16. Cyner CHIA nmpuMmeHsioT HOKTpuHY "Bropuynoit onenxu” ("second look") npu perennu
BOIIPOCOB apOUTPabeIbHOCTH: OCO3HABAS, YTO PACCMOTPEHME CIopa B apOuTpake MOKET
HE B MOJHOM Mepe OTpasuTh LEeNH, NpecieayeMble 3aKOHOZATENeM TPH NPUHSTHU
VMIICPATUBHBIX IIPaBOBBIX HOPM, HMEIOIIHX OCOOYIO 3HAYMMOCTh, TOCYAAPCTBEHHEIE
CyZBl, TCM HE MEHEE, HE IPENATCTBYIOT apOMTPaXy M HE NMPE3IOMHPYIOT, YTO apOuTpsI
IOUAYT Bpaspe3 ¢ MHTEpEeCaMM 3aKOHOAATeNs, a aloT UM BO3MOXKHOCTH PACCMOTDPETH
CIIOp W COXPaHSAIOT 3a COOO0H BO3MOXHOCTH IIPHMEHUTE 'BTOPHYHYIO IIPABOBYIO OLEHKY"

1
B paMKax IIporeayp OTMEHDI Wil IPUBCHACHMS apﬁﬂrpaxmoro pCHiCHYA B UCHIOIHCHUS 0.

OuHIAHANA

17. 3axononarenscTBo OUHISHINY HUKAK HE OrPAHUYUBAET NPABO CTOPOH, 3aKIIOYAIOUINX
KOMMEpPYECKHE KOHTPaKThl ¢ IIPUBICYCHHEM OIODKETHOTO (TOCYIapCTBEHHOIO)
(GYHAHCHAPOBAaHMSA, TPEOYCMOTPETh OrOBOPKY O pPACCMOTPEHHMH CIIOPOB M3 TaKMX
KOHTPaKTOB TPETCHCKUM CYHOM. 3aKOHOJATeNbCTBO QUHIIHINYM CTPOrO OTPAHUYUBAET
IIpaBO CTOPOHBI TPETEHCKOro (apOMTpaxKHOrO) pasduparenbeTBa TpeOOBATH OTMEHEI /
OTKa3a B IPUBCACHUHN B WCIOIHEHNE apOUTPaKHOTO PEIICHUS 110 OCHOBAHUSIM, KOTOPBIE

OHa HEC 3asiBJIIa [IPH PACCMOTPCHUH CIopa TpeT SHCKUM CYIOOM.

18. Ilpouenypa apbutparka B OUHIIHANM pPEryIUpyeTcs MOMOKEHHAMM 3aKkoHa 00

= I -
apburpaxe (967/1992) . Cormacro cratbe 2 duuckoro 3akona o6 apOurpake, Ha

S Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614, 628 (1985).

7 Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614, 628 (1985).

8 Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614, 639-40 n.21 (1985); Shearson/Am. Express, Inc. v. McMahon, 482
U.S. 220, 226-27 (1987).

? Rodriquez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 483 (1989); CompuCredit Corp. v. Greenwood, 132 U.S.
665 (2012).

19 Cm.: Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985); Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 723 n.4 (9th
Cir. 1999); George Fischer Foundry Sys., Inc. v. Adolph H. Hottinger Maschinenbau GmbH, 55 F.3d 1206, 1210 (6th
Cir. 1995); Life of Am. Ins. Co. v. Aetna Life Ins. Co., 744 F.2d 409 (5th Cir. 1984). Lut. no Gary Born, International
Commercial Arbitration (Second Edition, Kluwer Law International), p. 952; 979.

" Texcr dunckoro 3akoHa 06 apoutpaxe (967/1992) ¢ nameneHusimut ot 1999, 2002 u 2015 ronos, Ha aHTIMHACKOM S3BIKE
http://www.finlex. fi/sv/laki/kaannokset/1992/en19920967.pdf




PacCMOTPEHME TPETEHCKOIOo cyAa MOXKET ObITh mnepenad o0od TIpaXTaHCKuH wWiu
KOMMEPUYECKHH CTIOP, KOTOPBIN TEOPETHYECKH MOXKET OBITh YPEryIUpOBaH COTNAIICHUEM
cropod. To ecTtb, eciu TpedoBaHus CTOpOH(BI) B CHIy 3aKOHA MOTYT OBITh
YAOBIETBOPEHE! TONBKO I'OCYAAPCTBEHHBIM CY/IOM WU WHBIM KOMIIETCHTHBIM OpPTaHOM
BJIACTH, TO CIIODPHI IO TaKUM TpPeOOBaHUSAM HE MOTYT OBITH NpeHaHbl Ha PACCMOTPEHHES
TPETEHCKOro cyaa (Hampumep, TpeboBaHus O TpecedeHWU HEN0OPOCOBECTHOM
KOHKYpeHLUH). AHANOTHYHA CHTyalus, KOIJa CTOPOHOM cropa sBISeTCS IyOIMYHBIN
CyOBEKT, BBICTYNAIOIMM HE KaKk paBHAs CTOPOHA TIPaKIAHCKO-IPABOBRIX WM
KOMMEPUYECKUX OTHOIUICHHH, a PeaNu3yIOIHH CBOM NYOIMUYHBIC BIACTHEHIC MOJHOMOYNS
(mampuMep, B aAMUHUCTPATUBHEBIX jeiax). B saxonomarensctse OUHIIHINH, KaK U B
IpaKTuKe (UHCKHUX CYIOB, HE BCTPEYaeTCs IPUMEPOB OrPaHWYEHHs IIpaBa CTOPOH,
3aKTIOYAIOMKX  KOMMEDYECKHE  KOHTPAaKTbl € IPUBICICHHEM  OOMKETHOIO
(rocynapcTseHHOro) (UHAHCHPOBAHWS, Mepenath CIOPbl H3 TaKMX KOHTPAKIOB Ha

pazpeluenue TpeTeficKoro cyaa.

19. Cornacuo cratee 40 ¢unckoro 3axoHa o0 apburpaxe, pelleHHE BHYTPEHHEro (HeE
MEXYHAPOAHOI0) TPETERCKOrO CyZa MOMKET OBITH OTMEHEHO TOCYIapPCTBEHHBIM CYIOM
OuuIIHAUK B CIy4ae, €CITH PacCMOTPEHHBIE TPeOOBAHMS HE MOTNIM ObITH IIPEAMETOM
apOuTpakHOTO pa3duparenbeTBa COrnacHo 3akoHam OPUHIAHAMM (KaK YKa3aHO B
npensiaymemM naparpade). B to xe Bpems, B cuiny maparpada 2 craten 41 QuECKOro
3akoHa 00 apburpake (IPEMEHHMOTO [0 aHAIOTHM), CTOPOHA TPETEHCKOro
pasdupaTensCcTBa HE BIpaBe TPeOOBATh B rOCYIaPCTBEHHOM CYI€ OTMEHBI apOUTPAKHOTO
PELICHUS IO OCHOBAHMAM HapyLICHHs IPOLEAYPHI, €CIM OHA HE 3asiBIsia O HUX IIpU
PacCMOTPCHUHM CIIOpa Tpereiickum cynoM. Takum obpazom MOXKHO 3aKIIOYNTE, YTO, €CIIH
CTOpOHa cama WHUUHUMpOBana TpeTelickoe pa3buparenscTBO, OHA HE BIPABE B
JaNbHEHIEM CChIIATHCSA Ha HeapOUTpaOUIBHOCTE TAKOro Cropa # TpeGoBaTh OTMEHB /

OTKa3a B IIPUBCACHMH B UCIOJHECHUEC BEIHECECHHOTO IO CIIopy ap6HTpa>1<Hor0 peHicHud.

®Dpannus

20. Obume npaBusa apOUTPabenbHOCTH CIOPOB YCTAHOBIEHBI B cTaThix 2059, 2060 u 2061

Ppanirysckoro [ paxnanckoro Kozexca.
21. B cootsercTBuM co ctatbedt 2059 Opannysckoro Ipaxxnanckoro Kogekca:

«Bce nuya mozym 3axniouams apOumpadiCcHele COLAULEHUS 6 OMHOULEHUU NpPAS,
KOMOPbIMU OHU MO2YI C60DOOHO PACNOPAICAMBCI.



22.

25.

26.

B cootsercrun co crateeit 2060 Opanirysckoro ['paxmauckoro Kozekca:

«Huxmo ne modicem 3aKkn104ams apoUmMpadxschvle CO2NAULEHUS NO 60NPOCAM CIMAMYCa
U npasocnocobHocmuy uy; Oell, CEA3AHHLIX € pAa3eo0OM U C pasOelbHblM
NPOICUBAHUEM CYNPY208 UNU CNOPOE C YHacmuem 20CyOapCMBEeHHbIX OpP2aHO8 ULl
YUpedicOenutl U 6 YeioM — CNopos, 3ampacusarouux nyonuuHelil nOpaOOK».

. B coorsercTBun co cratheit 2061 @panuysckoro [Npaxganckoro Kogexca:

«Kpome cnyuaes, ozo6opentbvix 6 3aK0He, apOUMPACHOe CO2NAUIeHUE 6 002060DaX,
SAKIIOYEHHBIX 6 CBA3U C OCYUeCmelenuem mpyoosoil 0esmelbHOCY, A6IAemCs
0eLiCmMBUMENILHBIM .

. Bermenassangsle ¢ctaTeu OYCPUNBAIOT KaTCropuu Heap6HTpa6€HLHBIX CIIOPOB ¥ CyJIIBl HE

obnamaroT mMpoxo# CcBOOOXON YCMOTpeHHs O HaHHOMY Bompocy. Kpome Toro,
BOIIPOCaMH, OTHECCHHBIMY K HCKIIOUHTENBHON IOPHCIAMKINY TOCYIapCTBEHHBIX CYIOB,

i2
ABJIAIOTCH YIOJIOBHBIC 1 HATIOIOBBIC CIIOPEI, a TaKXEe CIIOPHI O 68.HKpOTCTBC s

HUyth Gombmie# cBoOOmOH Cympl o0lIamarOT HpH pEINEHUM BOMPOCA apOHTPabeNbHOCTH
«CTIOPOB, 3aTPardBarOIIKX MyOauyHbIM mopsnox» (ct. 2060). Tem me MeHee, cynelickoe
YCMOTPCHHE U 3[€Ch OIDaHMYEHO YXKE YCTOSBIIeWCs NPaKTUKOM, MmOCienoBasuiell 3a
pemennem Kaccanmonnoro Cyma @pammum no geny Tucco . B stom  nere
Kaccanmonnei#t Cyn mocTaHOBHI, UTO apOMTPE MOTYT BBIHOCHTH DEUICHWS IO CIOPAM,
3aTparduBarOMIUM BOIPOCH! IyOJIMIHOIO NOPSAKA, B TOM YHCJE OUEHUBATh, UMEESTCH JTU
HapyIIeHHEe MyOIHIHOTO MOPAMKA, IPU YCIOBHMH, UTO CaM apOuTpak Win apOUTpa)HOe

14
PCUICHHE HE NPHUBENET K HAPYIICHAIO IMyOIMYHOTO MOpsSIIKa. .

Camo apOutpaxroe pa3bUPATENBECTBO TAKKE MOJKET HADYIUATh IyONHYHBIH HOPSIOK,
©CITH TIOJHOMOYHsSI apOMTPOB BHITEKAIOT U3 HE3aKOHHOTO OCHOBaHms. Hampumep, 3To
CIlyyai, KOrJa JOroBOp HE3aKOHEH, a CTOPOHBI MPOCST apbUTPOB OLEHUTH UCIIOTHEHHUE
HMH 3TOTO OTOBODA HITH MCTONKOBATH €I0 0€3 OLIEHKH 3aKOHHOCTH CaMoro Jorosopa. B
JAHHOU CcHTyauwu TyOnuyHbId NOpAfoK OyAeT HapyLIeH, Tak KaK COIVIALIEHUE CTOPOH
BBIHYIKIACT apOUTPOB BBIHECTH PELICHUE Ha OCHOBAHMU HE3aKOHHOIO Horosopa. OfHaKo

CCIIH apﬁynpﬁl CpCax IpOHCro YyHNOJHOMOYEHSB! PA3peIidTh BOMIPOC O JIEUCTBUTEIBHOCTH

2 E. Loquin, L’arbitrage du Commerce International, Lextenso éditions, 2015, § 81, cp. 79-80.

13 Kaccayuonnvii cyo, Tlanara no xommepyeckum criopam, 28 uosopst 1950 r. Tissor: Bull. civ., 111, n°® 355; D. 1951, crp.
170.

" Anennsyuonno cyo Iapusrca, 19 mas 1993 r., Labinal, Rev. arb. 1993, crp. 645, Ch.Jarrosson. Ilo Bompocy
BHYTPEHHEro apOuTpaka: AnennsuuoHusi cyn Iapika, 16 uions 1998 Rev. arb. 1999,ctp. 333, L. Idot.



29,

A0T0BOPAE, &, CICAOBATCIIBHO, ¥ Ha BRIHCCCHUC O €10 HEJICUCTBATEIILHOCTY HA OCHOBAHUM

€r0 HE3aKOHHOCTH, cHop OyaeT apOoutpabenbHbIM U HE HAPYIIHT NyOIHUHOTO HOPsIIKa.

. Tax, B nene JC. Decaux (pemenus Anemsimuonsoro cyqa [apwxa ot 22 mas 1982 1. u

Kaccanmonnoro cyza ot 21 oxtsbps 1981 r.) nBe KOMIaHUM CO3/aiM COBMECTHOE
npenupugtue. Ero cozzanue ObUIO HE3aKOHHBIM, TaK KaK HAPYIIAIO aHTUMOHOIOIBHOS
3aKOHOJATENBCTBO. MexXy ABYMS KOMIIAHUSIMU BO3HHUK CIIOP IO ITOBOJAY HEATEIHHOCTH
copMecTHOro mnpennpustus. CorsacHo apOUTpakHOU OroBOpKe, cojepiasmieiics B
ycraBe INpEANpHATHA, CHOop Obll  IepesaH Ha  paccMOTpeHme  apburpam,
VIIOJIHOMOYEHHBIM PAaCCMAaTPUBATh JHOOBIE CIOPHI 00 UCHONHEHAU 0053aTeNbCTR CTOPOH,
BLITEKAIOIIMX M3  JEATENBHOCTH  COBMECTHOTO  mpennmpusitus.  OpaHiy3ckue
TOCYAapCTBEHHBIE CYIBl BIIOCHEIACTBHH OTMEHWIM peIieHue apOuTpoB, TaK Kax
COBMECTHOE MpEeINpUATHE OBUIO HE3aKOHHBIM. BLIHeCeHUe pemieHHs Ha OCHOBaHUH
apOMTPaKHOW OrOBOPKH, COAEpKalleiics B ycTaBe HE3aKOHHOM KOMIIAHWH, HapyIlaeT

NyOIWYHBIN MOPSIIOK.

. B HayyHOH nmTepaType B HEJIOM OTMEYaeTcs, uTO (PPaHIly3CKOe IIPABO Pa3BHUBACTCS B

15
CTOPOHY 00JIee CBOOOIHOTO TOIKOBAHUS B IIOJIB3Y MPO-apOUTPAKHOIO MOAX0AA .

C yueToM H3JIOKEHHOTO BBINE CIIOPHI U3 JOTOBOPA, HPEIIONATAIONIEr0 HCIONb30BAHNE
rOCyJIapCTBEHHBIX CPEACTB, KOTOPBIA caM 1o cede He HapymaeT TpeCoBaHuil 3aK0Ha, IO
o01eMy mpaBuily apOuTpabensusl (IIPU YCIOBUY, YTO 06€ €ro CTOPOHBI YIIOIHOMOUEHEI
nepenasarb CIOPB B apOUTpaX COIVIacHO (PaHIy3CKOMY 3aKOHOHATEALCTBY 00

apburpaxe).

. IIpapomouns nyOauyHeIx 00pazoBanuil Ha Iepeaady CriopoB B apOUTPaK Pa3IndaroTcs B

KOHTCKCTC BHYTPEHHETO M MEXKAyHapogHoro apbutpaka. CHOpel M3 JOTOBOPOB,
3KIIOYAEMBIX  MEXZY NyOnuuHbM 00pasoBaHUsiMH ¥ APYTUMH  (QPAHIY3CKHMU
CTOPOHaMH, He MOTYT OBITE HepelaHsl Ha PacCMOTpPEHHE BHYTPEHHETO apOwuTpaxa, 3a
HCKITIOYCHUEM  CIIy4aeB, KOTZJa  COOTBETCTBYIOIIee NyOaWuHOE — VUPEK/ICHHE,
3aHUMAOIIMeCss OPOMBIIUICHHOW MM  KOMMEPUECKOH  HESTENBHOCTBIO, UMeEeT
crenuaipHoe paspenienue [IpapuTenscTBa Ha BKIIOYEHHE apOHUTPaKHBIX OTOBOPOK B
onpenesieHnsie JoroBopel. CIIOps! U3 JOTOBOPOB, 3aKIIOUEHHBIX MEXAY MyOIHMYHBLIMU
00pa3oBaHKAMU U HHOCTPAHHBIMU CTOPOHAMH, HANPOTUE, MOTYT CBOOOIHO Iepe/[aBaThes

B MEKIYHAPOAHBIN apOnTpax.

'>E. Loquin, L’arbitrage du Commerce International, Lextenso éditions, 2015, § 83, crp. 80.
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31.

W
(S

OmuH u3 pacupoCTpaHEHHBIX CUCHAPWEB, B KOTOPOM BO3HUKACT BOIPOC O MyOIHIHOM
JJIEMEHTE,  3TO  [IOTOBOPHBIE  OTHOWIEHHWS,  BKIIOYAIONINE  HCHOIB30BaHUS
TOCYJapCTBEHHBIX CPEACTB. BeposTHO, 4T0 XO0Td OBl OJHA W3 CTOPOH JOTrOBODA,
TIPEATNIONAraroero HCIoNb30BaHue FOCYIapCTBEHHBIX CPECTB, TOTANAeT B OJHY U3 JBYX
Kareropu#i: (1) nmyGauyHble Oprassl u yqpexmeﬁﬂﬂm? u (2) nyOGauusble YIpeKICHAS,
3AHUMAIOIIIECS MPOMBIILTCHHON MM KOMMEDPUYECKOH NeSTelbHOCTHIO | (COBMECTHO —

B P 18
«I1yOnu4HbBle O0OPa30BaAHUA») .

3 @paHH}/SCKHM ?p&)l{,ﬂaHCKHM KOEeKCOM YCTaHOBICH Cﬁe,B]yTtOH_[HIZ OGLHZ/Iﬁ NPpUHIHKII «BCC

JIMHAa MOTYT 3aKIr4aTs &p6HTpa}KHble COTJIallICHUs B OTHOLICHHUN [1paB, KOTOPBRIMH OHHU

MOTYyT CBO6OL{H0 PaCiopAKaATBCA».

. VI3 aToro NpUHIIKMHA €CTh UCKIIFOYUCHMA!

«Huxmo He Mooicem 3aruI04QMb  APOUMPAdICHBIE  CONAUCHUS. N0 BONPOCUM,
Kacaowumcs [ ...] cnopoeé ¢ yuacmuem 20Cy0apcmeeHHbIX OPeanH08 Uil YUpesiCOeHuUtl U &
Yelom — Cnopos, 3ampazusaroujux nyonudnslil nopaoox. OOHAKO, HeKOmopbie Kame2opuu
NYONUYHBIX — YUpedcOeHUtl,  3GHUMAIOWUXCS — NPOMBIULICHHON Ul MOP2060il
0esamenbHOCHbIo, Mo2ym  Ovimb  YnonHOMOYenvl Oekpemom Ilpasumenvcmea ma

3aKNI0YEHUe apOUMPAICHBIX COLTIAULEHULL.

. Taxmm o6pasom, myOnuuHble 00pa30BaHys MOTYT 3aKTI0UYaTh apOUTPaKHbIe COTAIIeHNs

0 mepejiade CBOUX CIIOPOB Ha PACCMOTPEHUE BHYTPEHHErO apOuTpaka, TOIBKO KO/ OHU
YIIONHOMOYEHB! Ha 3TO SBHO BHIPAKEHHBIM 006pazoM ' . Tak, HOMyCKAeTCs BKIFOUEHHE
apOUTPaXKHBIX OrOBOPOK B JOIOBOPBI O TOCYNAPCTBEHHBIX 3aKVIIKAX, 3AKIIOYEHHBIS
rOCYJapCcTBOM MM TEPPUTOPHATBHBIM 00pa3oBaHueM, ¢ HENbI0 YMEHBLUICHUS UX
ONEPAlMOHHBIX PAaCXOAOB, OJHAKO B KAKIOM KOHKDETHOM ClIydae HEOOXOIHMO

CHCIIUAIBHOC pa3pCICHUE, O(l)OpMHﬂCMOG OTHACIBHBIM JEKPCTOM HpaBHTe.TEBCTBa.

.Hro  xacaetcs  MeXIyHapomHoro  apbutpaxka, Espometickas KomBeHmus o

BHCLIHETOProBoM apburpaxe 1961 1. (B Tex cnyuasx, KOAa OHA NPUMEHKMMA)

1 ~ -
S MMy6nuumble 06pa3soOBaHMs, CO3NAHHBIC ANA OCYLICCTBJICHHS TPaAMLUMOHHBIX CYBEPEHHBIX M COLMANBHBIX (QYHKLHUM
rocynapcTsa (HanpuMmep, ToCyI1apCTBO, TEPPUTOpUAIbHEIE 00pa30BaHus).

17
IlyGnuuHeie 00pasoBaHus, CO3JaHHBIE I MPOMWSBOACTBA M NPOLAXKH TOBAPOB M YCIYT, HbU PECYPCH (OPMHUPYIOTCS
TIIaBHBIM 00pa3oM 3a CUET CPEACTB, NOCTYNALIMX OT NOTpedUTENel (HanpUMep, roCYAapCTBEHHBIE KOMITAHMH).

% Cyo no paspeutenuio cnopog o noocyonocmu, 17 nosopsa 2010 r., Fondation G. Letten Saugstad ¢/ Inserm, Rev. arb.,
2010, ctp. 275

1 Focyoapemeennwiii cosem, 3 mapra 1989, AREA, n° 79532, Rev. arb., 1989 ctp.. 215; D. Foussard, “Le juge
administratif et l'arbitrage (Remarques a propos de l'arrét AREA du 3 mars 1989)”, Rev. arb., 1989, cp.167.
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upesanupyeT Hax crateed 2060 Opamnysckoro I'paxmanckoro Kopekxca. B

COOTBETCTBUH ¢o cTarthed 2 Koupennuy:

«[...] ropudouueckue nuya, Komopvle NO NPUMEHUMOMY K HUM NPABY, CYUMAIOMCS
KIOPUOUHECKUMU Nuyamy nyONu4Ho20 nNpaga» YNOIHOMOYEHbl HA 3aKII0YeHUe
0eliCmEUmMeNbHbIX APOUMPANCHBIX CONAULEHULI.

36. Takum obpazom, nmyOnuunbie 00pa3zoBaHus CBOOOAHBI B 3aKIIOUEHUH COTTIAINECHHN O

nepenade CIopoB B MEXIYHAPOHEIM apOuTpaxK.

37. BaxHO OTMETHTH, YTO B AAaHHOM cClIydae apOUTpabenbHOCTh OTrpaHryeHa MMEHHO IO
CYyOBEKTHBHOMY IIPH3HAKY, TO €CTh COOTBETCTBYIOIINE OTPAHWICHUS ACHCTBYIOT HMEHHO
B OTHOLIEHMM ONPEAENECHHBIX NyOIMYHBIX O0pPazoBaHHM ¥ 3TO OrPaHUYCHUE IPSIMO

YCTaHOBJICH — 3aK0HOM (I pakIaHCKUM KOIESKCOM).
Hipemnus

38. B 3axone lipemmu «O06 apbutpaxke» BOHpoC apOWTpabensHOCTH pPEIieH JOCTATOYHO
IpOCTEIM 00pa3oM, a MMEHHO BCE BONPOCH], IO KOTOPBIM CTOPOHBI MOTYT JOCTHYb
COIVIauIeHusd, Npu3HaroTcy apoutpadensupivu. CaM mBenckuit 3axoH «O06 apOutpaxe»
HE ONpejeNseT Kpyra TaK#X CIOPOB, 3a OJHHM HCKIIOUSHHMEM: CIIOPHI C YJacTHeM

norpeduresieit He MOTYT OBITH IpeMETOM apOUTPAKHOIO PACCMOTPEHUS.

39. OpueHTUPOM MOTYT CIYXKHTH H HHBIC 3aKOHOJATEIBHBIE aKTHI, COJAEpPIKAIlUe
orpaHuyenus 1o  apburpalenpHocTH.  Hampumep, — 3akoHOmATenscTBO 00
HAHTEJUICKTYAIbHOH  COOCTBEHHOCTH, YCTAaHABIMBAaeT OrPAaHUYCHUS [0  BONIPOCY
apOuTPabeNnbHOCTH CIIOPOB O AEUCTBUTEIBHOCTH NMATEHTOB, TOBAPHLIX 3HAKOB M IPOYNX
OOBEKTOB UHTENIEKTyalbHOH CcOOCTBeHHOCTH. KOpHOpaTHBHLIM 3aKOHOIATEILCTBOM
TAKXKe YCTAHABIMBAETCS, YTO COIVIAIIEHUS, BICKYIINE HAPYIICHUE TPaB MHUHOPUTAPHBIX
aKIMOHEPOB, CYMTAIOTCSA HeapOUTpadeIbHBIMY B CHIIY TOTO, YTO 3aTPArdBarOT UHTEPECH
TPETHUX JIULI, HE ABJLIOMIMXCS CTOPOHOM apOutpaskaoro cornamenwus. HeapburpabenbHer
B [lIsenmu Tarxke U TPYHOBBIE, CEMEHHBIE U YIOIOBHBIE fena. B To BpeMs Kak BOIPOCH
YTOJIOBHOIO HaKa3aHus HE SBIIOTCS apOuTpabenbHBIMU, BOIPOCHl KOMIICHCALN
yulep0ba, HACTYNMBIIEIO BCJIEJCTBUE COBEPINCHUS NPECTYIUIEHUS, BIIOJHE MOIYT OBITH

OpCIMECTOM HCCICAOBAHNUA apt’SHTpa)Ka.

13



40. OTMSTI’IM, dTC €0l CHOOp 4BJCTCA JHIIb HaCTHUYHO ap6n’rpa6em>m>m, COCTan
ap6HTpa>z<a BIOPaBC BLIHCCTH PCIICHHC IO TCM BOIpOCaM CIOpa, KOTOPBIC ABIIAIOTCHA

apOuTpabeTbHBIMA.

14



